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Ken Macintosh (Eastwood) (Lab): I confirm Labour's support for the general principles of the bill. In fact, as I suggested in committee, I am happy to acknowledge the constructive approach that the minister and all committee members took during stage 1. It was reassuring to find during our final evidence session that the minister had identified three issues that the committee had also identified and that he was willing to lodge amendments at stage 2 to address those concerns.

I will return to those amendments, but before this turns into a love-in I should highlight that Labour also believes that clarification is required on several issues before stage 2. Furthermore, we have concerns about issues that are missing from the bill altogether, such as funding and the need for a wider review of the additional support for learning legislation. Let me outline a few of our concerns.

First, the bill has quite a narrow focus. It has been introduced in response to a number of court decisions that we all agree have been against the spirit and intention of the original Education (Additional Support for Learning) (Scotland) Act 2004. It is interesting to note that several of the organisations that gave written or oral evidence expressed their support for the principles behind the 2004 act but emphasised that, in practice, the act was not working in the way that had been envisaged. For example, it emerged during our witness sessions that the number of pupils with a co-ordinated support plan is very low—far lower than had been anticipated. The Scottish Parliament information centre advises that there are currently just under 1,900 CSPs, as opposed to the 11,000 to 14,000 that were originally expected.

Furthermore, the 2004 act appears not to have provided a vehicle to help identify the number of pupils with hitherto hidden or unrecognised needs. Children in Scotland points out that, to date, the number of children who officially receive services and support under the 2004 act has risen modestly, from 5.1 to 5.6 per cent of all students. That increase—of approximately 2,000 pupils nationwide—is far below the number of new beneficiaries that was expected.

A second point that emerged from the committee's evidence is that, although there has been a clear reduction in confrontation between parents and local authorities over special needs, the new appeal tribunals can still be the pinnacle of a system that is overly adversarial. That reflects what has been described as an imbalance of arms—that is, too many lawyers against the parents—in the system. Many of our witnesses said that they wanted a greater emphasis on mediation and dispute resolution and that parents should be made more aware of, and be able to assert, their rights. In his evidence to the committee, the Minister for Children and Early Years was sympathetic to that approach. He suggested that, at stage 2, he would consider

"strengthening the obligation on authorities to provide information"—[Official Report, Education, Lifelong Learning and Culture Committee, 21 January 2009; c 1916.]

to parents. Can he clarify whether he intends to lodge such an amendment at stage 2?

Adam Ingram: I think that the member caught in my remarks the fact that we are considering amending other regulations to put local authorities under a duty to publish information on mediation and dispute resolution services.

Ken Macintosh: That is very encouraging. The minister hinted that to the committee, but it is good to hear that confirmation, which I think will be welcomed by all committee members.

Another issue that is not addressed in the bill is funding, which remains the big, unspoken subject that many families feel unduly influences decisions. Local authorities are both the providers of support and the gatekeepers to it; they are, and will remain, the guardians of the public purse. Many families worry that decisions are too much based on resources—for example, on what provision is available locally—rather than on the needs of their children. That can create further inequities in who can access support. It is difficult to be sure who wins that lottery, but it is certainly true that the least articulate, the most put upon and the most vulnerable can lose out. That brings me back to the point that we are still failing to identify and support too many young people in our schools.

As members will know, in 2007 HMIE published a review of the implementation of the ASL legislation that highlighted the low and variable number of CSPs. The report emphasised the need to provide better information to children and parents—the point that the minister has just addressed—and concluded that local authorities across the country were inconsistent in their approach to additional support. My colleague Rhona Brankin made a series of freedom of information requests that highlighted the disparity and the postcode lottery. Therefore, let me repeat the question that my colleague put to the minister. When and how does he intend to make good on the Government's promise to review the wider landscape? I am aware that the minister has established a working group on co-ordinated support plans. Has that group now concluded its work? Is the minister in a position to share its findings and let us know what further amendments he intends to lodge to the bill or the code of practice?

Adam Ingram: The working group is still working; the third meeting is tomorrow. I hope that any report and recommendations that come to me will be fed into the legislative process, as I indicated to the committee at our recent meeting. I can give no undertakings about what will be in the report, but the committee will be informed of the recommendations.

Ken Macintosh: I welcome that assurance. The reason that I ask the question again now, and the reason why the timeframe matters—a point to which I will return—is that as we go into stage 2 we need to know whether we need to amend primary legislation rather than put something into the code of practice. The suggestion that the minister made in committee and is making today refers to the later stages of the legislative process. I am not sure whether that means leaving it until stage 3, or until the code of practice, which is also part of the legislative process. The committee would welcome as much information as possible—even early thoughts—on those issues as we go into stage 2.

Presiding Officer, may I check my time please?

The Presiding Officer: You may carry on until I tell you to stop, Mr Macintosh. [Laughter.] I can happily give you another two or three minutes.

Ken Macintosh: I am in the fortunate position of having to give our winding-up speech, to the depression of my colleagues on the back benches.

Those who gave evidence to the committee repeatedly expressed anxiety about the code of practice. Well-intentioned though that document is, what really matters to parents and practitioners is what is filed in statute—the legal rights that parents and pupils enjoy.

Earlier, the minister quoted the example of the on-going disquiet over the term "significant". As the minister stated, to open a CSP, it must be demonstrated that a child's needs arise from complex or multiple factors that require significant additional support that goes beyond the educational. In its response to the consultation, ISEA, one of the most effective parental advocacy groups in the field, described the term as the

"most contentious issue within the legislation".

ISEA highlighted the variation between local authorities about the meaning of the term "significant", and the even more varied interpretation in the other agencies involved. Other witnesses also suggested that the threshold used for the term "significant" by health boards in particular is too high. ISEA concluded that

"the word significant is the main reason why so few children and young people have a CSP".

In his evidence to the committee the minister said that the working group would consider the question of an agreed definition, and he went on to say—and confirmed in his opening remarks today—that he was minded to deal with the issue through the code of practice. Can he assure us that he will, if he can, bring forward a definition before stage 2 for the very simple reason that, as I argued earlier, we need to know whether it should be in legislation or not?

A number of outstanding issues are to be addressed and resolved before the bill becomes law but, given the Government's and the committee's approach to date, I am optimistic that we can do so, and that we can meet the needs and aspirations of families across Scotland. I am happy to offer Labour's support for the general principles of the bill.

