Scottish Parliament
Wednesday 2 September 2009
Schools (Consultation) (Scotland) Bill: Stage 1
Ken Macintosh (Eastwood) (Lab): We came back from the recess to the fall-out from the al-Megrahi debacle and the decision to postpone the introduction of the children's hearings bill, and to yesterday's unfortunate meeting of the Education, Lifelong Learning and Culture Committee, at which members were provoked into the unprecedented action of moving to annul a Scottish statutory instrument, so I am almost relieved to have the opportunity to participate in what I think will be a relatively consensual debate.

George Foulkes: Oh, no!

Ken Macintosh: I was extending the hand of friendship, Mr Foulkes.

A number of issues with the bill remain, but I hope that with a little movement from the cabinet secretary we will be able to resolve them at stage 2. Like the convener of the Education, Lifelong Learning and Culture Committee, I note that the cabinet secretary mentioned a number of concessions that will meet the committee's concerns, for example about pupil post. I welcome the cabinet secretary's approach.

Other issues need to be considered. We need further clarification of what will constitute a "material consideration" that triggers ministerial call-in of a school closure proposal, further explanation of HMIE's role, and confirmation that we will not be introducing a two-tier system in which different criteria are applied to the closure of urban and rural schools. We need reassurance from the cabinet secretary that the Government will not cut funds to rural schools as part of the review of the local government distribution formula, and we need an indication of the Scottish Government's plans for Gaelic-medium education—the issue is not dealt with in the bill but was raised in the consultation process. That is a long list, but I hope that I sounded suitably consensual.

If I do not get through all those points in my opening remarks, it is because members can look forward with anticipation to the prospect of my summing up too for Labour—I am sorry, Presiding Officer: I have made the long afternoon seem even longer.

Proposing the closure of any school is always a difficult decision that is likely to provoke a strong 

Col 19113

Reaction from the people who are affected. The Parliament has wrestled with those difficulties over several years. Some of us remember Cathy Peattie's work as reporter to the Education, Culture and Sport Committee almost 10 years back, which resulted in COSLA producing a new code of practice on school closures. Peter Peacock, when Minister for Education and Young People, addressed the problem by producing stronger guidance on how to improve consultation. Most recently, Murdo Fraser proposed a member's bill that would have introduced a presumption against the closure of rural schools. The difficulties that colleagues have wrestled with over that period include resolving the tensions that can exist between local decision making and national accountability, and, for many of us, a desire not to introduce a false division between the needs of pupils in a rural setting and those in an urban one.

Colleagues from all parties are aware that, in rural communities, where small numbers are involved, pupil rolls can increase and decrease dramatically with the movement of only a few families in or out of an area or simply with the transfer of a few pupils from primary to secondary school. That, in turn, can cast an unwanted shadow over the sustainability of a local school. I hope that most of us are sympathetic to the fragility of such geographically isolated communities. It is right to give them the confidence that their schools will not suddenly be lost because of what could be temporary swings in fortune. However, it has emerged clearly from stage 1 that any criteria that are drawn up to protect rural schools can equally be applied to urban schools.

Those of us who represent constituencies in and around Scotland's cities will find it easy to identify with the three criteria that the bill outlines and to which education authorities would have to have special regard before they proceeded to propose a rural closure: whether there is any viable alternative, the likely effect on the community and the likely effect of different travel arrangements to an alternative school. The closure of a village school can be a devastating blow, but many witnesses who gave evidence to the committee highlighted the similar impact that closure can have on urban communities.

Fiona Hyslop: This is an important point. The committee convener stated that rural schools require special consideration. Does Ken Macintosh agree with that? If so, what should those special considerations be?

Ken Macintosh: The committee convener made that point but then went on to say that the committee wants the Government to keep the three criteria under active consideration. That was the compromise position that the committee agreed.
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The focus must be on the criteria that are needed to help to protect rural schools. The advantage of that is that those criteria will also help to protect urban schools, which means that we will not need to differentiate between them. At the moment, we are in danger of relying on special pleading, but we do not need to: the robust case that can be used to defend rural schools will apply equally to urban schools and be to the benefit of all. In its evidence, the EIS stated that it would be invidious to ask a council to apply two different sets of criteria to the potential closures of a rural and a non-rural school within its boundaries. As we go into stage 2, will the minister clarify whether it would be possible to have the same criteria rather than separate ones? That would protect all schools equally.

There was general agreement, among not only committee members but witnesses that we must try to ensure that any consultation is comprehensive, accessible and fair. The bill stipulates that consultation must include an educational benefits statement; the committee further agreed that any closure proposal should also be accompanied by a cost benefit analysis.

That latter suggestion is slightly more controversial in that we heard conflicting interpretations of what it might entail. Saving money on an unsustainable school is clearly a factor—if not the crucial one—in many closure decisions, but witnesses to the committee gave widely differing views on what those savings might include.

On the one hand, we heard estimates that millions of pounds might be saved from greater utilisation of spare capacity in schools; on the other hand, we heard the assertion that the extra cost of spare capacity will be close to zero, so there is little money to be saved. To my mind, what is important is that there is openness about any figures on which a decision is based and that it is preferable that ministerial guidance is produced on preparing a cost benefit analysis.

On a related point, it also emerged in evidence from the Scottish rural schools network that the local government distribution formula currently provides additional funding for rural schools with fewer than 79 pupils. It also emerged that that source of supplementary support from rural schools may be under threat from an on-going Scottish Government review. I put a question on that to the minister at committee, but can she make the Government's position any clearer at this stage? As our witnesses argued, it would be ironic indeed for that funding to disappear as ministers supposedly moved to reduce the threat of closure.

One of the most important measures in the bill is the proposal to replace the existing automatic 
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Need to secure ministerial consent in certain cases with a broader ministerial power to call in closure decisions. There is certainly broad acceptance for reforming the current system—not only is there general unhappiness with an automatic referral that is based on distance from the school or on occupancy, but many regard it wrongly to be an appeal process. Having said that, there remains some anxiety over the new system, not only over the question whether ministers should be involved in decisions that are best taken locally but over the precise criteria to be applied in deciding whether or not a school closure proposal should be called in.

I believe that the minister recognised in her opening remarks that there is consensus about removing or repealing the old system, but perhaps there is not consensus about the new system. Certainly, several witnesses to the Education, Lifelong Learning and Culture Committee, most notably those representing local authorities, expressed their concern that the grounds—

Fiona Hyslop: Will the member give way?

Ken Macintosh: Yes.

Fiona Hyslop: To clarify, there was not consensus on the consultation, but quite a polarised response. However, the compromise and new creative solution of ministerial call-in that we have come up with has had consensus approval.

Ken Macintosh: I think that there is still some anxiety about whether ministers should have a call-in at all, but I recognise that that is an improvement on the current process.

As I understand it, the model that we are introducing is based on the planning system. The intention is that a proposal will be called in if a local authority fails to follow the correct process, but the bill also includes the catch-all provision whereby proposals will be called in when the local authority has not taken proper account of a "material consideration". There is no definition of what may constitute a material consideration. Our evidence suggested that the term may be open to interpretation. I am sure that the minister can appreciate the worry that local authorities may have that, despite their following the correct procedures, controversial local decisions could still be second-guessed by ministers. We heard only one example during evidence at stage 1 of what the term "material consideration" may mean. Many of us on the committee would welcome an attempt to clarify or define further that term in the bill.

I will raise a couple of smaller points later in the debate, if I have the opportunity. However, I look forward to hearing members' contributions on what we can jointly do to improve the consultation process on any proposed school closure. I believe 
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That members from all sides wish to ensure that all views are heard and given due weight before irrevocable decisions are taken on a school's future.

15:18

Ken Macintosh: Before I sum up, I want to mention briefly two issues that emerged at the committee stage but which have not received much attention during the debate. The committee heard concerns at stage 1 about some of the timescales that are outlined in the bill. I note that Consumer Focus Scotland has today repeated its call for the six-week consultation period that is laid down in the bill to be extended to the more generally accepted period of 12 weeks. Personally, I have a lot of sympathy with that position. However, no one wants the threat of closure to hang over any school. On that basis, members of the committee from all sides endorsed what is a fairly tight timetable for consultation and decision making.

On a separate point, the proposal in the bill that councils should have only one day to notify ministers of a closure seems a little impractical. The lack of a time limit to be imposed on any ministerial decision following a call-in looks anomalous by comparison. In evidence, Government officials suggested that any decision facing the minister would be, by definition, complex. However, it seems odd to have one set of rules for pupils, parents and councillors, and another for the Scottish Government. I would welcome any comments that the minister may care to make on the Government's approach to that matter at stage 2. I believe that she may have 
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Referred to that in her opening speech, but I did not quite catch what she said.

Although Gaelic did not feature in the policy intent behind the bill, it was remarkable that a large number of respondents to the initial consultation commented that the bill might provide an appropriate vehicle for designating schools as Gaelic-medium schools. As we all know, there is a strong desire in the Gaelic community to move to the next stage in Gaelic-medium education so we do not just have pupils in Gaelic units attached to schools but their total immersion in an all-Gaelic environment. A majority of parents expressed support for such a measure through the consultation. I am disappointed that we did not take advantage of the opportunity to amend the bill in that regard. I ask the minister a question that I put to her during stage 1 and which I hope she has had the opportunity to discuss with the minister who is responsible for Gaelic. What has happened to the Government's commitment to guarantee in law the right of parents to access Gaelic-medium education for their children where reasonable demand exists? If such a provision is not in the bill, how do ministers expect to deliver on that election promise?

I return to this afternoon's speeches. A number of members, including Karen Whitefield—the convener of the Education, Lifelong Learning and Culture Committee—Elizabeth Smith and others, raised the concern over HMIE's role. Under the new consultation procedures, HMIE will be expected to play a key role in providing independent and impartial advice early on in a consultation. However, later in the process, if a decision is called in, HMIE will act as an adviser to the minister. I suspect that local authorities' initial fears that the bill will somehow allow HMIE to replace or overrule the decisions of locally accountable members have been somewhat allayed. Like other members, I would welcome further clarification from the cabinet secretary on that potential conflict of interest or the conflicting roles of HMIE. Is it an impartial consultee or a ministerial adviser? How can we ensure that its independence remains uncompromised?

Many members, including Christina McKelvie and my colleague George Foulkes have mentioned the rural-urban divide. George Foulkes helpfully reminded us that although rural schools have problems as result of remoteness, urban schools can have acute problems of deprivation.

The cabinet secretary's opening speech left me with some concerns. Words about the idea of a presumption against closure have not been included in the bill; indeed, it is notable that the word "rural" does not appear in the bill's title. The cabinet secretary has gone some way towards addressing that issue, but I worry that she wants 
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To have it both ways. She recognises the needs and demands of urban communities, but she still wishes to make a special case for rural schools. The dilemma that we face is that either we identify and agree on the three special criteria in the bill because their application will particularly help those who live in rural communities, or we identify criteria that will allow rural schools to be treated differently from urban schools. If we do the latter, it is clear that it is not hugely important what the criteria are. If, as I hope, we do the former, there is nothing to be afraid of in ensuring that all closure decisions or proposals in all areas have regard to the factors of the existence of any viable alternative to the proposal, the impact on the community and the likely effect of different travel arrangements. Surely it is the fact that those criteria have particular relevance in a rural setting that offers reassurance, rather than any attempt to single out one set of schools for special treatment. I urge the cabinet secretary to consider that matter once more.

I, too, congratulate Murdo and Emma Fraser on the birth of their daughter. Mr Fraser sat in on every meeting of the Education, Lifelong Learning and Culture Committee on the bill, and his contribution to the measures that we are discussing is widely appreciated.

I thank and commend the work of Sandy Longmuir of the Scottish rural schools network—I think that he is still in the gallery. His campaigning over many years has done much to inform and enlighten members about the particular concerns that small rural schools face. In particular, I thank him for managing to steer a way through the often partisan nature of our discussions and helping us to reach near-consensus on the way forward.

That parents, pupils and local communities should have close emotional ties to schools is no bad thing, and the strength of local feeling is not to be dismissed. I like the example that Margaret Smith gave involving a young constituent. That gave a taste of the emotions that run high when a school is threatened with closure.

It is interesting that some of the most passionate speeches were made by members who have expressed their concerns about closure decisions in their constituencies. None of those members represents a rural constituency—they represent Scotland's two largest cities. The strong evidence that was presented during the evidence-taking stage of the bill to demonstrate not only that all schools, including rural schools, are valued but that small and rural schools provide a very good education was interesting.

I do not want to overstate the case, as I know that some small schools can be claustrophobic, but I do not buy the argument that pupils are somehow missing out because there are not 
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Enough pupils in their particular year to sustain a football or shinty team. The Scottish rural schools network has pointed out that the

"Graduates of primary schools with remote rural status consistently perform above all other area classifications at S4 examinations, university entrance and employment. Remote rural primary schools average just 50 pupils."

Mr Foulkes will be interested to hear that the network also said:

"The advantage shown is more marked in pupils who come from less financially privileged backgrounds."

Even HMIE told the committee:

"We believe that the proportion of small schools that are high-performing is slightly better than the national average".—[Official Report, Education, Lifelong Learning and Culture Committee, 27 May 2009; c 2433.]

Perhaps that is not the most dramatic of endorsements, but it is confirmation that small and rural schools are not the poor relations of all-singing, all-dancing large urban primaries and secondaries. Rather, they offer a positive choice and provide an excellent learning environment for our children.

It is clear that there are still areas in which the committee and the cabinet secretary need to engage with all those who are directly affected. Closing any school will never be anything other than difficult. However, I am confident that we can build on the work that has been done over several years to address the clear public concern that exists and improve the process that we follow.

I am happy to support the motion.
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